





THE LAW REPORTER. 


APRIL, 1846. 


O'BRIEN ON MILITARY LAW. 


Tue recent work of Lieutenant O’Brien, on American Military 
Laws and the Practice of Courts Martial, is the most instructive on 
the subject which has appeared in the United States; and, for prac- 
tical purposes, it cannot fail to be more useful in our country than 
any of the English works on Military Laws. Regarding it, how- 
ever, in the light of science and jurisprudence, it is a volume of 
very humble pretensions. Its author is a soldier, probably more 
versed in the subtleties of discipline, and in the manner of bringing 
troops into line, than in the more elevated duty of marshalling his 
thoughts, or displaying the true front of a subject. Defects arising 
from his military character, and from his evident want of familiarity 
with the habitudes of composition, it has, in common with all the 
treatises in the same department, which we have seen in the Eng- 
lish language. It professes to be a work on a branch of /aw; but 
has nothing in it of the /awyer or the jurist. No authorities are 
cited for the positions in the text; and the student is accordingly 
left to receive them, as a subaltern receives the word of command 
from his superior officer, without the privilege of doubt or question. 
An apology for this course is made in the preface. It seems that 
the book is composed of notes, which were first made for the au- 
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thor’s own use, without any view to publication, and in which ex- 
tracts from authors, verbal or substantial, were so mingled with 
matter original with the author, or derived from conversations and 
discussions, that it seemed impossible to separate them. All these 
were afterwards huddled together, and printed and bound between 
two hard covers. 

As the work is chiefly written for soldiers, the defects to which 
we have alluded will not interfere essentially with its success. 
‘They are not apt to be curious as to the reason or the sources of 
the laws which they are called upon to obey. 

It appears from the preface that “a careful examination, so far 
as it was in the author’s power, was made of the military systems 
of other countries.”” We should infer, however, that this examina- 
tion has been hasty and limited. We perceive few traces of the 
ample discussions of the subject by French writers; and none of 
the voluminous works pertaining to it, which abound in German 
literature. In Heinrich’s volume of German Bibliography, for 1844, 
under the title of Ariegswissenschaften (the Science of War), there 
are no less than sixty books mentioned, which were published in 
that year on this subject. ‘The catalogue for the preceding year 
affords a larger list. And the work of Dr. J. G. Von Hoyer, on 
what he calls the Literature of the Science and History of War 
(Litteratur der Kriegswissenschaften und Kriegsgeschichte), embrac- 
ing merely an account of the various works on the subject, extends 
to more than six hundred pages. 

Lieutenant O’ Brien has distributed his work into four parts ; he 
should have said divisions. ‘The first comprehends a general sur- 
vey of the military law, in the course of twenty-six chapters. It 
begins with an exposition of what is called the necessity of military 
law, and here occurs a distinction, which is important to be borne 
in mind, but which is often disregarded, between military and mar- 
tial law. ‘The popular opinion seems to be that these are but two 
names for the same code, which is not the case. Military law is a 
system of enactments, we will not join with the author in calling 
them “carefully made and deliberately confirmed,” by the legis- 
lative authority, for the government of the army. Naval law is a 
similar system for the government of the navy. Martial law is 
different from these. It is, according to Blackstone, no law, or 
rather it is the great law of necessi/y, proclaimed by a military chief, 
with the view that the republic, or that part of it committed to his 
sare, should receive no detriment. 

The law for the government of the army is mainly found in what 
are called the Articles of War. 'These, it seems, derive their force 
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from an act of congress, dated April 10th, 1806. If these are as 
defective as the articles for the government of the navy, which bear 
date a little earlier, they should not fail to be speedily amended. 

Among the subjects which are discussed in the first part, are the 
constitutional power of the president over the army ; the power of 
congress ; the subtleties of rank, including the distinctions between 
the line and the staif; rules whereby to ascertain the right of com- 
mand ; power of summary punishments ; mutiny and kindred of- 
fences; insubordination; enlistments; discharges; leaves of ab- 
sence ; musters and returns; desertion; absence without leave ; 
quarrels; challenges; sutlers and venders; injuries to citizens ; 
crimes punishable by civil law; redressing wrongs; public pro- 
perty and money ; pillage ; cowardice and offences relating to the 
enemy ; defence of posts ; persons subject to the rules and articles 
of war; prisoners; efiects of deceased oflicers and soldiers. 

The second part relates to what is called the Administration of 
Justice, comprehending a view of the law of military courts, or 
courts martial, and the practice of those courts. All who have 
occasion to explore this subject will confess the darkness and un- 
certainty by which it is surrounded. ‘The author commences with 
a sketch of the rules of evidence to be observed in these courts, 
which he has drawn substantially from Roscoe’s Digest of the 
Laws of Criminal Evidence. No authorities, however, are vouched 
for any of the rules which are enunciated. ‘These are followed by 
a consideration of the authority of courts martial; their jurisdic- 
tion; the number necessary to constitute a court; the charges; the 
appearance of the prisoner ; challenges; the pleas ; the course of the 
trial; the finding of the sentence; the confirmation or disapproval 
of the sentence ; the duties of the judge-advocate, with regard to 
which, question has been so often made ; appellate jurisdiction ; 
regimental and garrison court martial ; courts of inquiry. 

The third part is entitled American and European Military Legis- 
lation. Strangely enough, it begins with a long chapter, stuffed 
with specimens of the forms of charges, and with a sketch of the 
proofs required to substantiate some of them, and of the possible 
findings and sentences. In the shuffle of the author’s notes, this 
chapter has not found its proper place. It should have been in the 
preceding part. ‘The succeeding chapters contain the articles of 
war previous to the enactment now in force ; the articles of war 
now in force; the English articles of war; French disciplinary 
punishments; the organization of military courts in France; regu- 
lation of troops in the field; punishments in the Prussian, Russian, 
and Austrian army. 
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The fourth part contains suggestions for the improvement of the 
American Military Law. 

We had proposed to examine some of the details of this exten- 
sive work ; but time and inclination both fail. Regarding it as one 
of the best of its class, and as calculated to be of service in illus- 
trating the subject to which it relates, we have not been able to 
view it merely in the light of a contribution to juridical science. 
We could not close our eyes to the Pagan spirit of its author, nor 
to the atrocious spirit of war, whose precepts it would preserve and 
enshrine. No person, accustomed to the mild and genial sunshine 
of justice, as administered by Christian Jaws, can fail to be shocked 
by the stern despotism of military law. The soldier is for the time 
being a slave ; his condition is one of slavery. ‘The motives by 
which he is addressed, and which Lieutenant O’Brien wishes to 
compel to an intenser activity, are low and degrading. He is taught 
to regard himself as a votary of honor; and the point of honor, 
fruitful fountain of duels and of wars, is the source from which his 
conduct is to be regulated. Well does the author say, in the course 
of his book, “there is nothing in the essential constitution and ob- 
jects of an army, which renders it particularly necessary for sol- 
diers to attend church.” (p. 64.) Lieutenant O’Brien is under the 
illusion, so common to his profession, that physical courage is a 
virtue of peculiar price, not thinking that it is one of the most 
universal of the attributes of men, and of many beasts. Nor does 
he seem conscious of the barbarous character of the code, and of 
the service which he seeks to expound; but rather displays the 
character of the soldier as an object of ambition and envy. It is 
one of the misfortunes of military life that it blinds its followers to 
a true perception of the moral character of the acts in which they 
participate. ‘The soldier has been truly called, by one of the great- 
est names of our country, “ the harlequin of the nineteenth cen- 
tury.”” But he does not perceive it. He wears his livery with 
pride, and, as if drunk with the Circzean cup, 


Unconscious of his foul disfigurement, 
Boasts himself more comely than before. 


No American can read the punctilios, laws and regulations gov- 
erning the trial by battle, or duels, as preserved in the grave collec- 
tion of Millingen, or the witty sketches of Jonah Barrington, without 
confessing their monstrousness and impiety as a mode of determin- 
ing justice, or vindicating the character. The time is at hand, 
when articles of war and books of military law will pass into the 
same limbo. C. 8. 
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Recent American Decisions. 


Court of Common Pleas, New York, November, 1345. 


Epwarp Bennetr er au. v. Joun A. Tatnror. 


A count in a declaration, for mere breach of contract to sell and deliver a quan- 
tity of goods for an agreed price, cannot be considered a count in case, but is 
substantially a count in assumpsit, and cannot be joined with a count in trover. 

A general demurrer to the whole declaration, for misjoinder, reaches the sub- 


stance of such count. 
Leave granted to the plaintiff to strike out or amend the count in assumpsit, on 


payment of costs; otherwise, judgment to be rendered for the defendant. 


Demvrrer for misjoinder. The declaration contained two counts. 


The first, in trover, for five thousand pounds of tub-washed wool, 
and five thousand pounds of fleece wool. ‘The second in words as 
follows, namely: ‘“ And whereas also, afterwards, to wit, on the 
twenty-fourth day of April, in the year and at the place aforesaid, 
the said plaintiffs, at the special instance and request of the said 
defendant, bargained with the said defendant to buy of the said 
defendant, and the said defendant then and there sold to the said 
plaintiffs, a large quantity of other goods and merchandise, to wit, 
five thousand pounds of tub-washed wool, and five thousand pounds 
of fleece wool, to be delivered by the said defendant to the said 
plaintiffs, when he should be thereunto afterwards requested, for a 
certain price, to be paid for by the said plaintiffs on the delivery 
thereof, to wit, thirty cents per pound for the said tub-washed wool, 
and thirty-one cents per pound for the said fleece wool. And 
thereupon it became and was the duty of the said defendant, to 
deliver the said goods and merchandise to the said plaintiffs within 
reasonable time thereafter, upon the said plaintiffs’ request, and upon 
their paying to the said defendant the said price therefor. And 
the said plaintiffs say, that afterwards, and within a reasonable time 
thereafter, to wit, on the tenth day of May, eighteen hundred and 
forty-five, the plaintiffs were ready and willing to pay the said pur- 
chase-money for the said goods and merchandise, to wit, at the 
place aforesaid, of which the said defendant then and there had 








534 RECENT AMERICAN DECISIONS. 


notice, and the said plaintiffs then and there requested the said 
defendant to deliver to the said plaintiffs the said goods and mer- 
chandise. Yet the said plaintiffs in fact say, that the said defend. 
ant, not regarding his duty in the premises, but contriving to injure 
and wrong the plaintiffs in the premises, did not nor would deliver 
the said goods and merchandise to the said plaintiffs when so re- 
quested, or at any other time, but has wholly neglected and refused 
so to do, whereby the said plaintiffs have lost and been deprived 
of the said goods and merchandise, and of divers gains and profits 
which might and otherwise would have accrued to the said plain- 
tiffs from the delivering of the said goods and merchandise to the 
said plaintiffs, to wit, at the place aforesaid, fo the damage of the 
said plaintiffs of three thousand dollars, and thereupon they bring 
suit,” &e. 

The defendant demurred generally to the declaration, and as- 
signed as special cause the joinder of causes of action incompatible 
with each other, following substantially the form found in Chitty’s 
Pleading. The plaintiffs joined in demurrer. The cause was ar- 
gued at the last October term, before Judges Ulshaeffer and Daly, 
Judge Ingraham being absent. 


T. E. Mather, for the defendant, made the following points. 
I. Causes of action ex delicto and ex contractu, cannot be joined in 
the same declaration. II. Objection to such a joinder must be by 
a demurrer to the entire declaration for misjoinder. Ferris v. N. 
A. Fire Ins. Co., (1 Hill, N. Y. Rep. 71). III. The declaration 
in this case contains two counts, the first, ex delicto (trover), and 
the second ex contractu, (assumpsit). IV. The second count is 
assumpsit in substance. 1. 'The facts stated therein determine the 
nature of the count. 1 Chit. Pl. 244, 245, 248; Thomas v. Pearse, 
(1 Chit. R. 619); Orton v. Butler, (2 Chit. R. 343); Corbett v. 
Packington, (6 B. & C, 268). 2. It is to recover damages for not 
delivering certain wool, which the defendant is alleged to have bar- 
gained to deliver, and contains every material ingredient of a count 
in assumpsit. 1 Chit. Pl. 317. V. ‘The second count is assumpsit 
in form also. 1 Chit. Pl. 229, 330; 6 B. & C. 268; 2 Chit. R. 
343. VI. Doubtful or equivocal pleadings are construed most 
strongly against the pleader. 1. The adverse party has the right 
to elect, and treat such pleadings as if framed in that form of action 
most favorable to himself. 1 Hill, N. Y. Rep. 71. 2. Courts 
will so construe such pleadings as most effectually to do justice, and 
especially to protect the personal liberty of the defendant. 1 Hill, 
N. Y. Rep. 220. 
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Joshua Coit, for the plaintiffs, made the following points. I. The 
demurrer goes only to the joinder, and makes no objection to the 
counts severally. Il. If, therefore, both counts are in case, the 
whole ground of the demurrer fails. 1 Chit. Pl. 199. III. The 
second count is in case, and not in assumpsit, as the demurrer sup- 
poses. 1. It is essential toa declaration in assumpsit, that it count 
on the promise of the defendant, and a breach of such promise. 
1 Chit. Pl. 3382; Candler v. Rossiter, (10 Wend. 487). 2. In 
case, the declaration states the facts out of which the duty arises, 
the violation of which is complained of, and which may arise from 
the particular character of the defendant, or be founded on an ex- 
press or implied contract between the parties. 1 Chit. Pl. 133, 
135, 378; McKinstre v. Bank of Utica, (9 Wend. 46); Boarman 
v. Brown, (8 Ad. & El. N.S. 511). The count in question only 
sets forth the contract as inducement, from which arises the legal 
liability or duty, the breach of which is complained of. 


Uusna:rr er, first judge, delivered the opinion of the court at the 
November term. ‘The plaintiffs’ declaration contains two counts, 
one in trover and the other in case, to which the defendant demurs 
for misjoinder. ‘The demurrer is properly to the whole narrative, 
(1 Hill, 71; 16 C. R. 146), but the special causes show that the 
objection is to the second count as being in form and substance a 
count in assumpsit, and which ought not to have been joined with 
a count in trover. I. Doubtless, in general, upon a demurrer to a 
declaration containing two counts, if one count proves to be good, 
the plaintiff is entitled to judgment. 6 Cow. R. 290; I8C. R. 
457; 3 Wend. 229; 1 Hill, R. 146; 6 Ib. 328. ‘The count in tro- 
ver in this case is not attacked, and the question arises therefore. 
II. Whether the second count is in form or substance, a count in 
assumpsit or case? If it is properly case, there is no misjoinder ; 
but if in assumpsit, the contrary is the result. [am not disposed 
to look much into the defendant’s, argument against the form of 
this count, because I rather think it is sufficiently a count in case 
as to its mere form, and because I have not been able to come to 
the conclusion that in any view it can be supported in substance. 
This count may show sutlicient facts to establish a breach of a con- 
tract for the bargain and sale of goods, as it may not be necessary in 
assumpsit to show a compliance with the statute of frauds. But I 
have not been able to imagine any point of view in which the facts 
stated in the second count would support a count either in trover 
or case, or could sustain any other than a count in assumpsit. It 
is stated that the defendant sold goods to the plaintiffs, and the 
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plaintiffs agreed to buy them, and to pay for them on delivery, and 
that it became the duty of the defendant to deliver on request, 
within a reasonable time, upon payment of the price, and that 
within such time the plaintifis were willing and ready to pay, and 
notified the defendant, who refused to deliver, &c. &c. Suppos- 
ing that there was an agreement binding these parties, within the 
meaning of the statute of frauds, where is the breach of duty, or 
other fact discovered, going beyond a mere breach of contract ? 
If a defendant violates his duty respecting the property of another, 
he may be answerable, but to hold him liable in case, or tort, for 
not delivering goods agreed to be sold according to promise, on 
request, and without a tender, would transfer assumpsit into case 
in all cases. I have looked at a great many cases, in order to see 
whether the experiment was ever attempted in a case similar to 
the present, to charge a defendant other than in contract, and I 
have not been able to find even an attempt to maintain case or tro- 
ver under such circumstances. 1 Chit. Pl. 198, and cases there 
cited; 9 Wend. 46; 1 Cow. 322; 3 Wend. 158; 21 Ib. 30. A 
plaintiff may have his choice as to the form of his action in some 
cases, but certainly not in a case like the present. If the plaintiffs’ 
action can be sustained, it would confound all the rules, and per- 
mit the plaintiffs, for mere breaches of contract, to resort to actions 
and remedies applicable only to cases of legal torts, wrongs, or 
breaches of duty. If the case in 1 Hill, 225, was held to be an 
action for the non-performance of a contract, how can the plaintiffs 
pretend that the present action is of a different character ? But it 
seems diflicult to argue against the second count, because it does not 
charge the defendant with a violation of duty respecting the plain- 
tiffs’ property, (for no specific property seems to have been agreed 
upon, but only quantity and price). ‘The property could not vest 
in the plaintiffs until delivered, and the defendant was not bound 
to deliver until the price was paid or tendered; nor if anything 
remained to be done, such as weighing out the plaintiffs’ quantity, 
could any delivery be considered as sufficient. In eflect, then, the 
plaintiffs’ count against the defendant for a non-delivery of the de- 
fendant’s property to the plaintiffs, the defendant being informed 
that the plaintiffs were ready and willing to pay the price agreed 
upon, and if this supports the idea of a breach of duty for which 
case may be brought, I have not been able to discover principle or 
authority to that effect. In form, the count may be well enough, 
but in substance, it is a mere count in assumpsit. I do not mean 
that it is a perfect count in assumpsit, (10 Wend. 487,) but that if 
the facts stated can avail in any form of action, they can only sup- 
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port assumpsit, and not ease. III. Is, then, the defendant entitled 
to judgment for the misjoinder ? (21 Wend. 29; 22 1b. 373.) The 
plaintiffs deny that the demurrer for misjoinder reaches beyond the 
mere form of the pleas, and argue that a demurrer to the second 
count was necessary to reach its substance. I think, however, that 
the authorities show that upon a demurrer to the whole declaration 
for misjoinder, the defendant may prove from the allegations in 
any particular count that it is incongruous with the other counts. 
4 'T. R. 347, was a special demurrer for misjoinder, relating not to 
the mere form of all the counts, but to the allegation to one show- 
ing a promise, or cause of action alter the undertaker’s death; a 
count upon which could not be united with promises in another 
count, made by the intestate, the action being against the adminis- 
tratrix. ‘This was not regarding the form, but the substance ef the 
counts. 2 B. & P. 424, was a like case of misjoinder, in which 
the plaintifls contended that the defendant could not reach the error 
by a general demurrer ; but the court thought otherwise, and held 
that it might also be alleged in arrest of judgment, or assigned for 
error. Judge Cowen seems to think the proper remedy for the 
defendant is a plea in abatement. (5 Hill, 176,177; 1 Ib. 57.) 
But a plea in abatement to the action of the writ, that the course of 
action is misconceived, is unusual, because the defendant can have 
the benefit of it by demurrer, in arrest of judgment, or on error, if 
it appears on the face of the declaration, or on the trial, if it do not, 
(Gra. Prac. 228, citing Tidd’s Pr. 630, 660; 6 B. & C. 268); 1 
Ch. Pl. 206-7, says the consequences of a misjoinder are more 
important than the circumstance of a particular count being defect- 
ive; for in the case of misjoinder, however perfect the counts may 
respectively be in themselves, the declaration will be bad on a 
general demurrer, or in arrest of judgment, or upon error ; but in 
general the plaintiff may amend by striking out one of the counts 
on payment of costs. The case in 2 Chit. R. 343, was an experi- 
ment nearly similar to the present, in which the plaintill attempted 
to support the form of trover, but on general demurrer to the de- 
fective count, judgment was given for defendant, because though 
colorably in trover, it was in assumpsit, and could not be joined 
with counts in case. Ina note to 1 Chit. R. 619, (LS Eng. C. L.) 
the rule is stated that although some of the counts may be demur- 
rable, yet if they were all framed substantially in the same form of 
action, the general demurrer to the whole declaration could not be 
supported, but the plaintiff would have judgment on those parts 
that are good. And on the other hand, if the ground of the de- 
murrer be the misjoinder, the defendant must demur to the whole 
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declaration. It being clear that a general demurrer to the defect- 
ive count would have been good, and that the judgment could be 
arrested, or error brought for the defect in substance on the force 
of the count, I can see no reason why a general demurrer to the 
whole declaration, for misjoining a count substantially in assumpsit 
with a count in trover, is not equally good. The same ingenuity 
that framed this second count in case, for goods bargained for and 
not delivered, could have framed a similar count upon a promissory 
note which was noi paid. There is quite as much breach of duty 
in not paying a note as in not delivering goods agreed to be sold, 
which were not paid for. And Ido not see, on principle, why a 
defendant may not demur to the whole declaration in a case which 
contains such counts with counts in trover. We look to the sub- 
stance of a count to see whether it sustains a good cause of action 
in the form in which it is brought. And if the judgment may be 
arrested, on error brought for the defect, I think that reason and 
propriety support the rule that a general demurrer for misjoinder 
can reach the case. 6 B. & C. 268; 4 Ad. & EI. N.S. 123. 
The defendant ought to have judgment, with liberty to the plain- 
tiffs to strike out the second count, or to amend it on payment of 
costs. 
Judgment accordingly. 


Supreme Judicial Court, Massachusetts, March Term, 1846, at 
Boston. 


Josuua H. Warp, AssiGNEE, v. Soon JENKINS aNpD Oruers. 


The state courts have jurisdiction of actions by the assignees of bankrupts under 
the United States bankrupt law, on demands coming to them under the bank- 
ruptcy ; and such actions may be brought in the name of the assignee, although 
the demand is not negotiable by the laws of the state where the suit is 
brought. 


THis was an action by the assignee of a bankrupt, on a 
bond given to the bankrupt previous to his bankruptcy. All 
these facts appeared on the face of the writ, and the defendant 
therefore moved to dismiss it for want of jurisdiction. 


S. E. Sewall, for the defendant. The bankrupt act (Act of 1841, 
session 1, chap. 9,) gives exclusive jurisdiction of all suits by as- 
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signees to the national courts. The third section, giving the assignee 
power to sue “as fully to all intents and purposes” as_ the 
bankrupt could previous to the bankruptcy, does not mention suits 
in state courts, and if it might include such suits, is controlled by sec- 
tion 6, which gives exclusive jurisdiction to the U.S. Courts. Mitch- 
ell v. Great Works Milling §; Manufacturing Co. (2 Story R. 649) ; 
Peck vy. Jenness (8 Law Reporter, 344) ; Ex parte Christy, (38 How. 
293). The provision of section 8, limiting such suits to two years, 
also supports such construction, since it is inapplicable to suits in 
a state court. Congress cannot constitutionally give the state court 
any jurisdiction. Houston v. Moore, (5 Wheat. 27); Martin v. 
Hunter, (1 Wheat. 304); Sturgis v. Crowninshield, (4 Wheat. 
196); 1 Kent Com. 395, et seq. ; 3 Story on Const. $ 1742 to 1750. 
The suit, if maintainable, should have been in the name of the 
bankrupt himself. A foreign assignee in bankruptcy cannot sue 
in a state court, on a demand not negotiable, in his own name. 
Burr v. Walker, (7 Serg. & R. 483); Blair v. Drummond, (1 
Brock. 62). 


George Minot, tor the plaintiff. The bankrupt act does author- 
ize an assignee to sue in a state court. Full jurisdiction is given 
to the United States courts by section 6, but not exclusive jurisdic- 
tion. Mitchell v. Great Falls Milling and Man. Co., (2 Story, R. 
649). Any other construction would lead to great practical incon- 
venience. ‘The provision in section 3, that suits by assignees shall 
be ‘‘ subject to the orders” of the district court, would be unneces- 
sary if the jurisdiction was exclusive. ‘There is no constitutional 
objection to the jurisdiction of this court. Congress may confer 
jurisdiction on state courts, if they choose to take it. Prigg v. 
Pennsylvania, (16 Pet. 539, 622); Act of 1789, ch. 29, $ 2. But 
the objection in this case is in fact not to the jurisdiction of the 
court, but to the capacity of the party suing. ‘The state courts 
exercised jurisdiction of suits by the assignees under the former 
bankrupt law. MM’ Menomy v. Ferrers, (3 Johns. 71); Brown v. 
Cumming, (2 Caines, R. 33) ; Kelly v. Holdship, (1 Brown, 36). A 
foreign corporation may sue here. U.S. Digest Corporation, XII. 
The suit is rightly brought in the name of the assignee. ‘The as- 
signee is substituted in the place of the bankrupt, as one of the 
contracting parties, and, therefore, the question is one of right, and 
not merely of the remedy. Carnegie v. Morrison, (2 Met. 351). 
On general principles it is, at worst, like the case of an assignment 
in a foreign country, where ai/ the parties live, of a demand nego- 
tiable by the law of that country, but not by our law. % Am. Jur. 
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42; 11 Ib. 101; Lombard Bank v. Thorp, (6 Cowen, 46); Alivon 
v. Furnal, (1 Cr. M. & Rose. 277); Story, Confl. Laws, § 565. 
But section 3 is express. Such suits were brought under the 
former bankrupt jaw. Brown v. Cumming, (2 Caines, R. 33) ; 
Kelly v. Holdship, (1 Brown, 36). This objection will apply 
equally to Day v. Laflin, (6 Met. 280). 


R. Fletcher, for the defendant, in reply. By the Massachusetts 
decisions a foreign assignee cannot sue here in his own name in 
any case. ‘The decisions under the old bankrupt law are not in 
point, because that law gave no jurisdiction of such suits to the 
United States courts. 


Dewey, J., delivered the opinion of the court, in substance, as 
follows. That soon after the adoption of the constitution, the state 
courts exercised jurisdiction even in cases made penal by con- 
gress. But the doctrine now is that congress cannot compel 
a state court to take any jurisdiction. But where the state 
court has jurisdiction otherwise, it is no objection to its exercising 
it that the rights arise under a statute of the United States. A cor- 
poration created under an act of congress, can sue in a state court. 
Suits by assignees under the old bankrupt law were entertained, 
and no objection was made, although they were defended by dis- 
tinguished counsel. Brown v. Cumming, (2 Caines, R. 33); Sulli- 
van v. Bridge, (1 Mass. 511). The bankrupt act does not give 
the United States courts exclusive jurisdiction. ‘To hold otherwise 
would lead to such great practical inconvenience, that the law 
ought not to be so construed unless its provisions imperatively re- 
quire it. ‘The case in New Hampshire can hardly be cited as 
enlarging the jurisdiction of the United States courts. The suit is 
rightly brought. ‘The bankrupt act is imperative on this court, and 
it substitutes the. assignee in place of the bankrupt. There is no 
more difficulty in maintaining such a suit, than in maintaining a 
suit in the name of an executor, on a bond to the testator. Motion 
overruled, and the action ordered to stand over for trial. 


PortLanD, Saco anp Portsmovutn Raitroap CORPORATION v. 
Joun GRAHAM. 
It seems that an alteration in the route of a railroad, after subscription, will 


not avoid a subscriber’s liability. 
Where an act of incorporation gives the corporation power to sell the shares of 
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a delinquent stockholder at auction, after thirty days’ notice to him, given to him 
by the treasurer, and if the proceeds are less than the assessments which he has 
failed to pay, to recover the deficiency of such subscriber, the directions of the 
statute must be strictly followed. 

An action cannot be maintained against a subscriber for not taking the stock sub- 
scribed for, after the corporation have sold his shares for failure to pay the 
assessments. 


Tus was an action of assumpsit, to recover upon an agreement of 
the defendant to become a subscriber to the stock of the plaintiff cor- 
poration, for one hundred shares. It appeared the defendant subscrib- 
ed for those shares ; that, after the act of incorporation was obtained, 
several assessments, amounting in the whole to one hundred dollars 
on a share, were made, which the defendant failed to pay, and that 
the shares were sold at a discount of thirty per cents ‘There was 
consequently a loss of about three thousand dollars, which this 
action was brought to recover. By the act of incorporation, 
the corporation were empowered, in case a subscriber should fail 
to pay his assessments (which were limited to one hundred dol- 
lars on a share) to sell his shares at public auction, — thirty 
days’ notice being given by the treasurer; and, if the proceeds 
of the sale should be less than the assessment, to recover the defi- 
ciency of the delinquent subscriber, with interest and costs. In 
the present case, a notice of the intended sale was sent to the defend- 
ant, not by the treasurer, but by Mr. Degrand, the auctioneer em- 
ployed to sell the stock. ‘The shares were put up at auction, and 
bid off by one Tibbetts. An attempt was made to show, that there 
was an understanding between him and the defendant, that the 
latter could have the shares by paying for them within a certain 
time. ‘Tibbetts failed to take and pay for the shares, and they were 
sold, a few day afterwards, at private sale, at thirty per cent. dis- 
count, to two or three diflerent purchasers. 

The plaintiffs contended that the defendant, by his subscription, 
incurred a liability beyond the liability provided in the act of incor- 
poration ; and also, that, although the act required a sale at public 
auction, yet that the sale was defeated by the defendant’s agent, 
and the plaintiffs had then a right to sell at private sale, and to hold 
the defendant responsible for the deficiency. ‘The defendant’s 
counsel] contended that the statute directions had not been followed ; 
that his liability founded on his subscription was rendered invalid 
by a subsequent alteration in the route; and they raised several 
questions as to the organization and doings of the corporation. A 
great number of other questions were raised in the case, most of 
which it was found unnecessary to decide. 
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Charles G. Loring and William Dehon, for the plaintiffs. 
Richard Fletcher and Thomas B. Pope, for the defendant. 


Suaw, C. J., delivered the opinion of the court. He gave it as 
his own opinion, that point not having been considered by the 
whole court, that an alteration in the route would not avoid the 
liability of a subscriber. If such were the case, the most trifling 
alteration would render it necessary to begin again de novo. This 
point, however, it became unnecessary to decide in the present 
case, as did also the questions respecting the regularity of the 
organization of the corporation. ‘The defendant could not now be 
liable upon a promise to subscribe for the shares, beyond the statute 
liability, because the corporation had put it out of their power to 
convey the shares to the defendant, by selling them to other pur- 
chasers. Besides, the corporation had treated the defendant as an 
actual stockholder, had made an assessment on his shares, had given 
him notice of the intended sale, and had sold them as the shares of 
a delinquent stockholder. 

‘The question then recurred, whether the plaintiffs had complied 
with the requisitions of the statute; and it clearly appeared that 
they had not, in at least two important particulars. ‘The notice had 
not been given by the ¢reasurer, who was the officer required to 
give the notice by the statute, and the sale was not at auction. It 
was no answer to the latter objection, to say that Tibbetts was the 
agent of Graham at the auction sale. The evidence did not war- 
rant his being considered an agent of the defendant; and even if 
he were, the plaintiffs might have prevented his defeating the sale 
by a false bid, by refusing to receive such a bid. ‘The statute gave 
them authority to sell at auction, andin no other manner. The 
case provided for by the statute had not occurred, and the action, 
therefore, could not be maintained. In conformity with the agree- 
ment of the parties, the plaintiffs must become nonsuit. 


Supreme Judicial Court, Maine, Penobscot County, October Term, 
1845. Present Shepley and Tenney, Justices. 


Srate v. Ricnarp Varney. 
Murder in the first degree is, where life is taken with express malice, and with an 
intent to kill. 
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Murder in the second degree may be found where there was no intention to take 
life, but an assault is made which occasions the death of the party assaulted, in 
consequence of preconceived anger or resentment, and not the result of sudden 
provocation or mutual combat. 

Where the dying declarations of the deceased, in relation to the assault, are given 
in evidence by the government, it is not competent for the prisoner to prove 
that before the affray the deceased had expressed a violent hatred against him, 
and a disposition to do him injury, or that he was very hostile to him. 

After a verdict in a capital case, before two judges, the court will not postpone 
sentence in order to have the correctness of the rulings of the court during the 
trial argued and reconsidered. 


Tue prisoner was indicted for murder, under the Revised Statutes 
of Maine, ch. 154. It is the first case which has arisen under the 
statute, which distinguishes between murder in the first and second 
degrees ; the former statutes having only provided for the punish- 
ment of murder and manslaughter. The statute is as follows: 
* Section 1. Whoever shall unlawfully kill any human being, with 
malice aforethought, either express or implied, shall be deemed 
guilty of murder. Section 2. Whoever shall commit murder with 
express malice aforethought, or in perpetrating, or attempting to 
perpetrate, any crime punishable with death, or imprisonment in 
the state prison for life, or for an unlimited term of years, shall be 
deemed guilty of murder of the first degree, and shall be punished 
with death. Section 3. Whoever shall commit murder otherwise 
than is set forth in the preceding section, shall be deemed guilty of 
murder of the second degree, and shall be punished by imprison- 
ment for life in the state prison.” Section 4 provides that, upon 
an indictment for murder, the jury shall inquire and find whether 
the offence be of the first or second degree, or, if confessed, the 
court shall make the inquiry. Section 5 provides that ‘‘ whoever 
shall unlawfully kill any human being, in the heat of passion, upon 
sudden provocation, without malice aforethought, either express or 
implied, or in any manner, shall be guilty of manslaughter at com- 
mon law, shall be punished” by imprisonment in the state prison, 
or fine and imprisonment in the county jail. 

The substance of the facts proved was, that, on the 18th of July 
last, the prisoner was at work in a field in Bradley, near the road, 
with other persons ; that he talked with them about certain stories 
which the deceased had told about him ; said he would give him a 
flogging or a licking ; that he would learn him better than to tell 
such lies about him; that, whilst he was talking, Otis, the deceased, 
came along the road. The prisoner, seeing him, said, “ ‘There he 
goes, and I will go up and at him about the stories.” He then 
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started, with a hoe in his hand, for the road. Asher Barny, who 
was at work with him, fearing, as he said, from the prisoner’s looks 
and actions, that he intended violence, followed him towards the 
road. When the prisoner came to the fence, he asked Otis what 
he had been telling that lie about him for. Otis asked what lie. 
He said he would let him know, and partly drew his hoe. Otis 
picked up a limb or root, and told him not to come into the road. 
They talked a little about the stories; then they each dropped 
their weapons. Prisoner not having then got over the fence, Barny 
then turned back, and went out of sight. It was proved that Otis, 
in a few moments afterwards, was found lying in the road, in- 
sensible; that he soon revived, and said his neck was broken. He 
was carried to his boarding-house, and lived about four days, com- 
plaining of his neck. After his death, it was ascertained that three 
of the vertebre of the neck were broken, and the flesh about the 
neck much bruised. ‘The physician testified that this was, beyond 
doubt, the cause of his death. The government then introduced 
the dying declarations of Otis, made when he was aware that 
recovery was hopeless, and under such circumstances as satisfied 
the court that they were legally admissible. The statements of 
Otis were, that he was going up the road ; that Varney left his 
work, and came up to the road, with a hoe in his hand; that he 
(Otis) then took up a root or club; Varney dropped his hoe, and 
he dropped his club. Varney took up a stone, and said, ‘ Now 
you have got to take some,” and struck him and beat him in the 
face ; he (Otis,) in attempting to step back and get away, stumbled 
and fell on his back. Varney then took hold or clenched him by 
the legs, and bent him up, so that his stomach came down upon his 
face, and jammed or jounced him down hard, and then kicked him 
in the back of his neck, and he felt his neck when it snapped ; did 
not know, after this, how many times the prisoner kicked him, as 
he became senseless. He said the stories he had told were true ; 
and he also wished this statement to be made to the court. The 
government also proved that, on that day and the next, but before 
it was supposed that Otis would die, the prisoner said he was not 
sorry ; and, at the time they took up Otis, he said that he might 
lay there, and die, and be d—d. Also, that he said he was not 
sorry, as it would teach him better than to tell lies about him ; that 
it was well he had on pumps, and not his thick boots, as he should 
have used him up. The defendant offered to prove that, before 
the affray, the deceased had expressed a violent hatred of Varney, 
and a disposition to do him injury; that he was very hostile ; and 
insisted that it was competent testimony for the prisoner, both as 
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explaining the real nature of the affray and as affecting the testi- 
mony of Otis given as dying declarations. But the court refused 
to permit the evidence to be given. ‘The prisoner proved his good 
character as a peaceable and inoffensive man. Also, that it was 
possible to dislocate the neck, in some cases, without the use of 
very violent means. 


Kent, for the prisoner. 
Moore, attorney general, for the state. 


Sueptey, J., charged the jury, to the effect that they might re- 
turn either of four verdicts—not guilty, guilty of manslaughter, 
murder in the second degree, or murder in the first degree.. If it 
was proved that the prisoner killed Otis, the burden was upon him to 
reduce the offence from murder. The distinction between murder 
in the first and second degrees was, that it must be proved that the 
deed was done with express malice, and with an intent to take life. 
Murder in the second degree might be found where there was no 
intention to take life, but it was taken not upon a mutual combat or 
sudden provocation, but in an assault made in consequence of pre- 
conceived anger or resentment, although not amounting to an in- 
tention to kill. ‘That, in this case, to reduce the offence to man- 
slaughter, the prisoner must satisfy them, or they must be satisfied 
from the facts proved by the government, that the assault was not 
the result of preconceived anger, but upon some new and sudden 
provocation given at the time, or in the mutual combat. If the 
prisoner went there for the purpose of flogging the deceased, and 
did make the assault accordingly, and there was no suflicient pro- 
vocation to excite him anew, and no mutual combat, then, although 
he did not intend to kill, he would be guilty of murder in the second 
degree. 

The jury, accordingly, found him guilty of murder in the second 
degree. After verdict, the prisoner’s counsel moved for a post- 
ponement of sentence, in order to have questions of law and rulings 
of the court, as to admission of evidence, argued and considered 
by the court. But the motion was refused, and the prisoner 
sentenced to imprisonment for life in the state prison. 


VOL. Vill. — NO. XII. 69 
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Ontario Common Pleas, New York, February, 1846. 
Loomis, Plaintiff in Error v. Cromwe.i, Defendant. 


When there is fraud and deceit in the sale of a chattel on the part of the vendor, 
in the absence of a warranty, the remedy is an action on the case, for the de- 
ceit in which the plaintiff must aver and prove the fact of misrepresentation, 
and that the defendant knew of the falsity. 

To enable a vendee to recover back the money paid on an executory sale of a 
chattel, after acceptance of the chattel, on the ground that the commodity de- 
livered is inferior in quality to that purchased, he must, as soon as he discovers 
the defect, return, or offer to return, the chattel. There must, in such a case, 
be a total rescission of the contract. He must put, or offer to put, the other 
party in the same situation he was before the delivery. 

The vendor of a chattel after delivery to, and acceptance by, the vendee, is not 
liable for the difference in the quality of the thing contracted for, and that de- 
livered, unless there is a warranty, or deceit and fraud upon the part of the 
vendor. In the former case, the remedy is a special action of assumpsit, and 
in the latter, an action on the case. 

In a sale by sample, there is an implied warranty that the bulk of the commodity 
corresponds in quality with the sample produced. 

The mere production of a sample in the sale of a chattel, is not, per se, a sale by 
sample, so as to raise an implied warranty. The vendee must rely upon the 
sample produced, and the contract must be made with express reference to it. 

The question as to whether a sale is one by sample, is a question of fact, and a 
jury, from the circumstances of each particular case, may determine whether 
the vendee relied upon the sample and made the contract with special reference 
to it, and whether the vendor intended to make a part of his agreement that the 
commodity corresponded with the sample, and their finding in a case where the 
facts warrants such a conclusion, will be held conclusive. 

An objection on the ground of variance between the pleadings and proof on a trial 
in a justice’s court, must be raised on the trial before the justice, or it will not 
be available on certiorari. 

The rules which govern pleadings in a justice’s court considered and explained. 

The measure of damages in a case of warranty on the sale of goods, is the differ- 
ence between the value of the goods as they really were, and what their value 
would have been had they answered the warranty. 


Tus was an action of assumpsit, brought in the court below by the 
defendant in error against the plaintiff in error. The plaintiff de- 
clared on a contract for the delivery of apples, (without setting out 
the contract) and also for money paid defendant on said contract. 
The defendant pleaded the general issue and that the apples were 
such as he agreed to furnish. The plaintiff proved a contract by 
parol, by which he purchased fifteen barrels of apples of the de- 
fendant, and paid him for them. The apples were to be delivered at 
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Dakin’s storehouse in Geneva, to be picked by hand, and put up in 
good order ; to be like the sample shown — good winter fruit. To 
be good winter fruit of any kind, a sample was shown by defendant, 
chiefly Spitzenburg ; that the apples were delivered at the place 
designated ; ten barrels shipped to Ogdensburgh, and when opened 
there they were found in a bad condition, in a rotten state, seemed 
to have been picked from the ground, and part of them fall fruit ; 
five barrels were opened at Geneva and found in a similar state, 
generally decayed, out of order, dirty and bad, not such as con- 
tracted for, or fit to keep, part of them entirely decayed and some 
partly: seemed to have been picked off from ploughed ground, and 
were not merchantable. When opened seemed fair at top, further 
down, rotten; the further down, worse; some seemed to have 
been picked, others dirty, as if they had fallen and lain on the 
ground and turned black on the side. ‘The defendant then went into 
proof to show that the most of his fruit was picked by hand, that 
some were taken from the ground, and that some put up were fall 
apples, and that they were well put up, and that apples decayed 
more that season than usual. ‘There was also proof on the part 
of the plaintiff that apples kept that season as well as usual. The 
justice rendered judgment for plaintiff below, for 89 06 damages, 
$3 00 costs. The defendant sued out a certiorari. 


B. Slosson, for the plaintiff in error. 


Folger, for the defendant in error. 


Sairu, First Judge. There was evidence in this cause on the 
part of the plaintiff, which tended to show the fruit in an unsound 
and rotten state within a few days after delivery, and there was 
alsc evidence on the part of the defendant to show the fruit ina 
sound state, about the time of delivery ; under such circumstances 
it was the peculiar province of the justice to pass upon the condi- 
tion of the property at the time of delivery. ‘This court would not 
undertake to control his opinion upon the evidence on this question 
of fact. 

It is not necessary to examine the point made in this cause, that 
there was deceit and fraud on the part of the vendor, as the reco- 
very cannot be sustained on that ground under this form of action. 
The remedy in such case is, by an action on the case, in which the 
plaintiff must aver and prove the fact of misrepresentation, and also 
that the defendant knew of the falsity. It is knowledge of the 
falsity of the thing asserted which constitutes fraud and deceit. 4 
Camp. 22; 3 Ibid. 352. The plainuff cannot recover back the 
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money paid on account of this contract, on the ground that the 
property delivered was inferior in quality to that purchased, for 
there is not a total failure of consideration, nor has the contract 
been rescinded. In order to recover upon the ground of a rescis- 
sion of a contract, there must be a total rescission ; and the plaintiff 
should, when he discovered the defect in the article delivered, have 
returned, or offered to return the property. He should have put, 
or offered to put, the defendant in the same situation he was in 
before the delivery. This was indispensable to a right to recover 
on this ground. 15 Mass. R. 320; 5 East, 449. Mr. Justice 
Cowen, in Voorhes v. Earl, (2 Hill, 293,) intimated an opinion, 
that where there was fraud in the sale on the part of the vendor, 
the plaintiff could rescind in part and recover the consideration 
paid for one of the articles, provided it was a sale of several arti- 
cles, at a distinct price for each. But this doctrine was not con- 
curred in by the majority of the court, who held according to the 
current of authorities, both here and in England, that he must re- 
scind in toto. 

If this case presented the naked question, whether the vendee of 
personal property in the absence of any express or implied war- 
ranty or fraud and deceit, could maintain an action after accept- 
ance of the property, to recover the difference in the value of the 
article contracted for, and that delivered under the contract, this 
judgment could not be sustained, for it is the policy of the law to 
incite that diligence which is necessary to guard against imposition, 
and to secure that good faith which is necessary to justify a certain 
degree of confidence which is essential to the intercourse of soci- 
ety. It has been very justly said, by Mr. Fonblanque, “ that these 
objects are attained by those rules of law which require the pur- 
chaser to apply his attention to those particulars which may be 
supposed to be within the reach of his observation and judgment, 
and the vendor to communicate those particular defects, which 
cannot be supposed to be immediately within the reach of his atten- 
tion. If the purchaser be wanting of attention to those points 
where attention would have been suflicient to protect him from 
surprise or imposition, the maxim caveat emptor, ought to apply.” 
The civil law, it is true, adopted the more rigorous rule against the 
seller, and made him responsible in every case, for a latent defect. 
Dig. lib. 1, tit. 2, ch. 13, n. 1. If there was any error, either in 
the substance of the thing intended to be sold or purchased, or as 
to its essential qualities, without which, it could not be the article 
for which it was sold, there would be no valid sale. Poth. on Ob. 
No. 18. There was also an implied warranty on the part of the 
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vendor, that the article sold was free from such defects as would 
render it unfit for the use for which it was purchased, and that it 
was free from defects which diminished its value below that of a 
sound article. In the case of its being unfit for the use for which 
it was purchased, the vendee might return the article and rescind 
the sale by a redhibitory action, and in the latter case the actio 
esltimatoria was given to enable him to recover the difference in the 
value between the defective article and a sound one of the same 
kind. Voet. Pand. b. 21, tit. 1, s. 4,5. This rule was held uni- 
versal, unless the vendor exempted himself from liability by an 
express stipulation to that effect, which he might do unless he was 
aware of the defect in the article and concealed the fact from the 
purchaser. Poth. on Con. of Sale, No. 182. This rule, however, 
has not been followed at common law. Lord Coke says, “ the 
civil law binds every man to warrant the things he selleth, albeit 
there be no express warranty, but the common law bindeth him 
not unless there be a warranty in deed or in law.’’ Fitzherbert 
says, ‘‘ That if a man sell wine that is corrupted or a horse that is 
diseased, and there be no warranty, it is at the buyer’s peril, and 
his eyes and his taste ought to be his judge in that case.” Fitz. 
N. B. 94, ce. This rule has been adopted in this state. It is set- 
tled, that, in order to make the vendor of personal property liable 
for the difference in the value of the thing contracted for, and the 
thing delivered after full acceptance, there must either be a war- 
ranty, or some fraud or deceit on the part of the vendor. Seixas 
v. Wood, (2 Caines, Rep. 48); Holden v. Dakin, (4 J. R. 421) ; 
Sands v. Taylor, (5 J. R. 403); Sprague v. Blake, (20 Wend. R. 
64); Sweat v. Colgate, (20 J. R. 196); Hart v. Wright, (20 
Wend. 269). 

In some of the modern cases in England and some of our sister 
states, several qualifications have been made to the original rule at 
common law which was, that the only implied warranty or war- 
ranty in law, as contradistinguished from a warranty in fact, on a 
sale of personal property, was that of ownership by the vendor. 
The following qualifications have crept into the English decisions. 
Ist. That a sale by sample imples a warranty that the bulk of the 
goods correspond in quality with the sample produced. 2d. Ina 
sale of goods not present at the sale, and not susceptible of inspec- 
tion by the buyer, a warranty has been implied that the goods were 
of the general denomination represented. 3d. Ona sale of goods 
by a manufacturer of them, a warranty has been implied that they 
were of a merchantable quality. 4th. That when goods were pre- 
sent and susceptible of inspection by the buyer, yet, if not actually 
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inspected, a warranty has been implied that they were of the de- 
scription and quality represented in the invoice or bill of sale. This 
exception, however, proceeds upon the ground that the written 
description amounts to an express warranty in fact. 5th. That if 
a man sell generally, he undertakes and warrants that the article is 
fit for some purpose. 6th. ‘That when goods are purchased for a 
particular purpose, and that purpose is made known to the vendee 
at the time of sale, a warranty has been implied that the articles 
should answer the purpose for which they were purchased. 

Many of the modern cases, it must be conceded, have gone over 
to the rule in the civil law, and others have bordered so closely 
upon it as to render it next to impossible, to define the line of de- 
markation, between the civil law rule, and that of the common law 
as anciently understood. Our courts in this state, have been con- 
tinually struggling against these innovations upon the ancient com- 
mon law doctrine, and have not as yet carried the exceptions to 
the extent of modern decisions in England. ‘They have not, to 
our knowledge, ever adopted the fourth qualification above stated, 
nor are we aware of any case decisive of the adoption of the second 
qualification in this state, although in the case of Taylor v. Sands, 
(5 John. 403), an inference might be drawn that the learned chief 
justice was in favor of such a qualification. It is, however, under- 
stood, that in every contract to deliver an article, so long as the 
contract remains executory, there is an implied warranty that the 
commodity is merchantable. But in all such cases, when the party 
comes under such a contract to deliver an inferior, unmerchantable 
commodity, which lies open to inspection, the vendee must then 
refuse to accept, or at least, as soon as he discovers what the qual- 
ity of the article is, offer to return it. If the article is fully ae- 
cepted, then the executory contract is performed, and both parties 
in an action must proceed as upon an actual sale and delivery. The 
vendee must not, in such case, declare as upon a contract lo deliver 
a merchantable article, but that the vendor had delivered, and upon 
that delivery had agreed that it was merchantable. Sprague v. 
Blake, (20 Wend. 64.) 

It is much doubted whether any of these qualifications or implied 
warranties, in modern cases, are an improvement upon the rule 
adopted in the old cases, and whether an adherence to the old rule 
would not have saved much litigation, and been much better for 
the commercial world. It is claimed on the part of the defendant 
in error, that this is a sale by sample, and that, therefore, this case 
does not come within the rule laid down in Seixas v. Wood, and 
kindred cases. We understand the rule to be, that a sale by sam- 
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ple, is tantamount to a warranty ; for the import of the exhibition 
of a sample is, that the article proposed to be sold is like that which 
is shown as a parcel of the article, and is intended to save the pur- 
chaser the trouble of examining the whole quantity. It is equiva- 
lent to an express assertion, that the thing offered to be sold is of 
the same kind and essentially of the same quality, as the specimen 
exhibited. In all such cases, the party may recover in a special 
action of assumpsit, without a return of the property, or an offer to 
return, for the difference in value between the chattel exhibited as 
a sample and that which was delivered. 12 Wend. 576. ‘The 
sale by sample stands in lieu of a warranty. Bradford v. Manley, 
(13 Mass. R. 143.) For in all such cases there is an implied 
warranty that the sample is a fair specimen of the thing sold. 
Sands v. Taylor, (5 J. R. 403); Boorman v. Johnston, (12 Wend. 
576); Beebe v. Roberts, (12 Wend. R. 413.) . 

Was thisa sale by sample? ‘The witness by whom the contract 
is proven, says, that he purchased the apples as agent for the plain- 
tiff, and paid the ‘efendant for them. T'he apples were to be deliv- 
ered at Dakins’s storehouse in Geneva, to be picked by hand, and 
put up in good order —to be like a sample shown, good winter fruit. 
The apples were to be good winter fruit of any kind. A sample was 
shown by defendant, chiefly Spitzenburgs.” Long, in his ‘Treatise 
on Sales, lays down the rule ‘that the mere circumstance of a 
sample being exhibited at the time of sale will not, per se, make it 
a sale by sample, nor subject the vendor to the implied obligation 
that the bulk is equal to the sample, for a sample may be produced 
not as a warranty that the bulk corresponds to it, but to enable the 
purchaser to form a reasonable judgment of the commodity. The 
contract must expressly refer to the sample, and unless this is done, 
it will not be held as part of the contract that the vendor engages 
that the bulk shall be equal to the sample. He cites, in support of 
this doctrine, which is conceded to be the rule, Gardner v. Gray, 
(4 Camp. 144); Meyer v. Everet, (4 Camp. 22); Long on Sales, 
(Rand’s ed. 192.) In Gardner v. Gray, (4 Camp. R. 144,) the 
silk in question, was imported from the continent, and before it 
was landed, samples of it, which the defendant had received in a 
letter, were shown to the plaintiff’s agent. ‘The bargain was 
then made and the sale note was written, but did nol refer to the 
sample, or specify particularly, the quality of the commodity. Lord 
Ellenborough held that the plaintiff could not recover on the count 
that the silk should correspond with the sample. ‘The written con- 
tract contained no such stipulation; that he could not allow it to be 
superadded by parol. This was not a case by sample. ‘The sample 
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was not produced as a waranty that the bulk corresponded with it, but 
to enable the purchaser to form a reasonable judgment of the com- 
modity. In Myer v. Everett, (4 Camp. R. 22,) the sale note merely 
described the goods without reference to a sample. It was held it 
was no part of the contract that the article should be equal to the 
sample. ‘T'hat when the sale note was silent on the point it could 
not be incorporated into the contract. 

The case at bar, is, in its essential features, very different from 
the cases above cited ; for by the terms of the contract, as proved, 
the apples were to be like the sample in quality — good winter fruit. 
The fair import of this contract was, that the fruit was to be in 
quality like the sample shown, and it was made with express refer- 
ence to the sample. When it is considered that the article sold was 
not within the view of the purchaser, and the purchase was made 
from the sample shown, without an opportunity of inspection at the 
time of sale, accompanied with a direct affirmation by the vendor 
that it was good winter fruit — that it was ¢o be like the sample pro- 
duced, and that the purchase was evidently made in reference to a 
shipment for market, and the apples to be well packed and _ bar- 
relled up and delivered in that state at a storehouse of a forward- 
ing merchant; we think the proofs were suflicient to authorize a 
jury in finding that it was the understanding of the parties that the 
property was sold with express reference to the sample produced, 
and that the vendee relied upon the sample produced as a fair and 
true specimen of the commodity purchased. 

The question as to whether a sale is one by sample, has in some 
cases been held to be a question of fact for the jury. It does not, 
per sé, constitute such a sale as we have already stated, merely 
from the fact that a sample was produced, but the jury may, from 
the circumstances of each particular case, determine whether the 
vendee relied upon the sample, and made the contract with special 
reference to it, and whether the vendor intended to make it a part 
of his contract, or did covenant that the commodity did, in fact, 
correspond in quality with the sample produced. If the vendor 
represents and affirms that the commodity is like the sample pro- 
duced, and that such a sample is a fair and true specimen of the 
commodity sold, and the vendee purchases in reference to that 
sample, and relies upon the representation of the vendor and upon 
the faith of it, makes the purchase, without seeing or having an 
opportunity to inspect the same at the time of sale, and by the 
terms of the contract the commodity is to be like the sample pro- 
duced, a jury would be warranted in the inference that such a state 
of facts constituted a sale by sample. The court, under such cir- 
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cumstances, would not be warranted in setting aside their verdict, 
or to declare, as a matter of law, that such a transaction was not 
one of asale by sample. See Warring v. Mason, (18 Wend. 434) ; 
Andrews v. Kneland, (6 Cow. R. 357.) According to many of the 
modern decisions, the representations of the vendor in this case, 
amounted to such an affirmation as to the quality of the article 
sold, as to constitute an express warranty, for no particular phrase- 
ology is necessary to constitute a warranty, if the assertion or 
aflirmation of the vendor concerning the article sold is positive and 
unequivocal, and is understood by the parties as an absolute asser- 
tion as to the quality, and on which the vendee relies. That is 
sufficient, and our courts have held as a general rule any repre- 
sentation made by the vendor at the time of the sale, of the state 
of the thing sold, will amount to warranty as to latent defects. 19 
J. R. 290; 4 Cow. R. 440. 

The current of authority in England and in some of our sister 
states, sustain the doctrine, that even a description of the com- 
modity in the contract itself, is a warranty of kind and quality, as 
far as it goes. Yates v. Payne, (6 ‘Taunton, 447); 2 Marsh. 142; 
Shepard v. Cain, (5 Barn. & Ald. 240); Gardner v. Greig, (4 
Camp. 144); 2 Pick. 219, 220; Boge v. Waied, (A Stark. 504) ; 
Rowe vy. Osborn, (1 Ib. 140;) Proper v. Hooper, (1 Moore, 10) ; 
Osgood vy. Lewis, (2 Har. & Gill, 522, 527, 595); Harling v. 
Sweeney, (2 Pick. 214); 3 Serg. & Rawle, 23. 

This doctrine, to the extent to which it has been carried in some 
of the cases, and indeed in its whole extent, was questioned by the 
late Judge Cowen, in the case of Wright v. Hart, (17 Wend.) and 
in the opinion of Senator Tracy, in same case, 18 Wend. 458-61. 
The views therein stated are in disaflirmance of this doctrine, 
and in favor of the doctrine that a vendor of any article which 
is defective, knowing it to be defective, sells it as sound, and so 
representing or offering it, is only liable in an action on the case 
for the deceit; but if the defect be unknown to the vendor, al- 
though he represent or affirm it to be sound, no action lies unless 
it was warranted to be sound. In the former case, the remedy is 
by an action on the case for the deceit, and in the latter, special 
assumpsit on the contract of warranty. 

If the view we have taken of this case is correct, that the facts 
proved warranted the inference by a jury that this was a sale by 
sample, as the justice in this case stands in the place of the jury, it 
is unnecessary for us to determine whether the language of the 
contract amounted to an express warranty, or to question the doc- 
trine contended for in the case of Wright v. Hart. Senator Paige, 
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in the case of Warring v. Mason, (18 Wend.) attempted to inno- 
vate further upon the doctrine of modern cases, and to overrule the 
doctrine long since firmly established, that in a sale by sample, 
there was an implied warranty, that the bulk should correspond 
with the sample, and to place all cases upon the ancient footing of 
the common law; but in this he was not sustained by the court. 
We place our decision in this case upon the doctrine that in all 
cases of sales by sample, there is such an implied warranty, and 
that from the fact in this case, the justice was warranted in the in- 
ference that this was a sale by sample. We do not think that 
because the contract was executory, that the vendee cannot rely 
upon the implied warranty, arising upon a sale by sample, or that, 
under such circumstances, he was bound to take his ground, and 
refuse to accept when the property was delivered. ‘The fact that, 
by the terms of the contract, the parties contemplated a delivery at 
a given place, and that, too, perhaps, in the absence of the vendee, 
(even if Dakin, for that purpose, may be regarded as his agent to 
receive,) tends to confirm us in the opinion that the contract was 
made in sole reliance upon the sample produced, and that neither } 
party anticipated any inspection of the article before acceptance. 
We at first entertained doubts whether, under the declaration in 
this cause, the plaintiff could recover upon the contract of warranty, 
for the reason that he had declared upon the contract for the delivery 
of apples. "This declaration, if reduced to technical precision, in a 
court of record, would be treated as a count upon an execulory con- 
tract, upon which a recovery could not be had, but it should have 
been a count upon an executed contract. All rules of pleading seem 
to have been disregarded. It is evident, however, that the defendant 
was not misled by the form of declaring, as well from his plea, as by 
the evidence on the trial; for by his plea, it would seem that he was 
fully apprized of what the plaintiff was secking to recover, and the 
grounds upon which he placed his right of action, as he therein 
avers thal the apples were such as he agreed to furnish, and the 
whole of the evidence on the trial on both sides, seems directed to 
the question of the quality of the article delivered, and whether it 
corresponded with that contracted for. ‘The whole merits of the 
case were tried on that ground. No objection was made before 
the justice that the proof was not admissible under the declaration, 
or that the plaintiff! was not entitled to recover on the ground of 
variance between the proof and the declaration. After the issue 
was joined in the court below, the only question which could arise 
upon the pleadings was, whether the proof exhibited in the course 
of the trial was warranted by the pleadings, and such an objection 
must always be made in the court below, to be available on a cer- 
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tiorari. It is otherwise on appeal. 5 J. R. 436. Where no 
object nis made ii the court below, either to the form or sub- 
stance of the pleadings, or to a variance between them and _ the 
prools offered, or received, all necessary averments in the plead- 
ings Which are omitted, will be intended to have been supplied by 
the proof unless the contrary expressly appear, and every variance 
which is not made the ground of objection on the trial, this court 
will presume to lave been waived. IJ. R. 276; 2 J. R. 210; 
3J.R. 436; 1 Cow. T. 2d ed. 97; 3 Hill, 297. The supreme 
court have held in several cases, that in reviewing the proceedings 
of magistrates it would not require of the parties technical nicety 
or legal precision. ‘That all special pleadings in a justice’s court 
ought to be discountenanced, as being calculated to mislead magis- 
trates, and involve proceedings in all the technical niceties of spe- 
cial pleadings. 3 Caines’s R. 152, 275. The evidence in this 
cause shows that the merits were fairly tried. Whenever we can 
discern from the record that such is the fact, we ought not, and 
will not, examine or test by technical rules the formality of plead- 
‘ 


ings, unless the parties object before the justice to the pleadings. 


But if such objection is then made by demurrer, the rules applica- 
ble to courts of record must govern pleadings in justices’ courts, 
notwithstanding they are to be construed with great liberality. See 
3 Caines’s R. 174; 2 Hill’s R. 506; 5 Hill, G0; 13 Wend. 234. 


As from the evidence in the cause, we think that the justice was 





warranted in the inference that this was a case of implied warranty 
as to quality, and that the article delivered did not correspond with 
the warranty. And from the pleadings and proofs, we are satis- 
fied the defendant has not been mislead or deprived of his defence 
by the form of the pleadings, and that the merits have been fairly 
tried. Under such circumstances we ought not to interfere with 
this judgment. It was made a point on the part of the plaintill in 
error, that the justice erred in the rule of damages in the admission 
of the proof of the value at Ogdensburg, that the measure of dam- 
ages is the value at Geneva. ‘This point is not properly before us 
in this case. No question of that kind was raised before the jus- 
tice —no objection was interposed to the proof of the value at 
Ogdensburg, and there was proof without objection of the value 
both at Geneva and Ogdensburg, and this court cannot say what 
was the rule which the justice has adopted. 

The measure of damages in a case of warranty as to quality, on 
the sale of goods, is the difference between the value of the goods 
as they really were, and what their value would have been, had 
they answered the warranty. 2 Hill, 291. Judgment aflirmed 


with costs. 


























Eeuity Jurisprupence. At the 
present session of the legislature of 


Massachusetts, a vigorous attempt has 
been made to enlarge the equity juris- 
diction of the supreme judicial court, 
which, like those of former years, has 
ended in defeat, but under circumstances 
more encouraging than was feared by 
those who have for a long time advoca- 
ted this most wholesome and necessary 
measure. We believe there are not 
more than two states in the Union where 
the jurisdiction in equity is so limited as 
in Massachusetts, and probably there is 
no people in Christendom where there 
exists so much unreasonable prejudice 
against the whole system. ‘The reasons 
for this are quite obvious to those who 
have watched the progress of events, 
but it would be somewhat difficult to 
make them intelligible to readers at a 
distance ; nor is it necessary to say 
more here, than that an opposition, be- 
gun in individual fear, and sustained by 
ability, wealth, and personal influence, 
has got to be adopted by a sort of public 
apprehension, which it is as difficult to 
meet with argument as it sometimes 
seems impossible to overcome by per- 
suasion. It is also undoubtedly true, 
that the delays in equity cases where 
the supreme court has jurisdiction, ocea- 
sioned, in a great degree, by the limited 
powers conferred, has caused a differ- 
ence of opinion in our own profession, 
which has been a great obstacle to any 
improvement of the law in this respect.' 


1 We cannot help remarking in this con- 
nection, that the assertion, so constantly 
made, that equity proceedings are necessarily 
confused, involved and dilatory, has recently 
received a practical refutation in Massachu- 


setts. The proceedings in bankruptcy were 


in the nature of equitable remedies, and more 
than three thousand different cases were be- 
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The subject has been brought to the at- 
tention of the legislature at different 
periods for thirty years past, and from 
time to time the jurisdiction of the court 
has been extended to certain specified 
eases; but there has been a constant 
refusal to enable the court to afford relief 
in cases of fraud, accident, and mis- 
take, which our readers are aware 
affect a large branch of equity jurispru- 
dence. At the present bill 
was reported in the house of represent- 
atives by the committee on probate and 
chancery, of which Judge Barton, of 
Worcester, is the chairman. It con- 
tained three sections. The first provid- 
ed that the supreme court, in exercising 
their present jurisdiction over trusts, 
should have power to order a sale of the 
property and a reinvestment of the pro- 
ceeds in such manner as should best 
effect the objects of the trust. The 
third section related to the assignment 
of dower in real estate subject to any 
mortgage. The second section was the 


Session, a 


gun and ended within three years, and not 
less than 81,000,000 were distributed. In 
many of these cases, new and important 
questions were raised upon bill or petition 
and answer, and yet, by the energy and abil- 
ity of Judge Sprague, they have nearly all 
heen Hace: oie. He was determined, from 
the first, that the proceedings should not be 
delayed, either by long and involved plead- 
ings on the part of parties, or interminable 
opinions on bis own part. This became un- 
derstood, and we have known repeated in- 
stances in which causes were heard upon 
bill, answer and evidence within as many 
months as there were thousands of dollars 
involved. This merely shows what may be 
done by a single judge, who at the same time 
was obliged to attend to the whole admiralty 
business of this important district, and no 
small part of the circuit court business ; and 
we believe there is no judge in the Common- 
wealth whose adjudications have given more 
general satisfaction. 
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important one, upon which the whole 
debate turned. It was as follows 

- Upon a bill of discovery in cases of 
fraud, accident and mistake, upder the 
provisions of the eighth me of the 
eighty-first chapter of the Revised Sta- 
tutes, if the complainant have not a 
plain, adequate and complete remedy at 
common law, he may insert in his bill a 
prayer for relief, and thereupon the 
court shall have power to hear and de- 
termine the same in equity ; provided, 
that all issues of taet arising in the case 
shall, when re quire dl by either party, be 
tried by a jury 

Mr. Crowninshield, of Boston, moved 
to strike out this section, and si pported 
his motion by a long and effective speech, 
in Which he did not hesitate te avow his 
opposition to everything that savore d ot 
equity jurisprudence, (he afterwards 
made an exception in respect to mort- 
gages,) and expressed an earnest desire 
that all the equity power which had been 
given to the supreme court from time to 
time might be taken away! In the 
course of the debate. he held up before 
the house the large volume containing 
the bill, answer, &e.. in the great cas 
of Flagg v. Mann (2 Sumner’s R. 486). 
‘S Why, Mr. Speaker,” said the learn- 
ed gentleman, ** did this house ever see 
a bill in equity? If not, | will show you 
one :*’ and forthwith elevated the book 
aforesaid, which theatrical point was 
received with a burst of applause 
‘*' There is no need of argument,’ said 
a gentleman who spoke upon the same 
side ; ‘that book has settled the ques- 
tion.”? Some of the professional gen- 
tlemen in the house were a little indig- 
nant at the use which was made of this 
book, especially as one half of it is 
blank leaves, and it really contains no 
more testimony than many common-law 
causes. But it would seem that it was 
as fair an argument as many that were 
made, and much the most effective 
Mr. Crowninshield afforded some amuse- 
ment to those who had investigated the 
subject, by the repeated averment that 
the bill was altogether new, and an at- 
tempt to introduce a system into. the 
commonwealth which was never known 
here before. ‘* Two hundred years we 
had been without this system, and he 
hoped we should be two hundred years 
longer without it.”’ To those who wert 


familiar with the colony ordinance of 


1685. and the provines law of 1692 and 
1693, and with the proeeedings of the 
general court down to the Revol tion, 
Mr. Crowninshield’s admission that hi 
kne w but very ttle of the subject, was 
entirely unNnecessavary Wi must do 
him the eredit of saving, however. that 
his speech displayed much ability, 
although we doubt not that he himself, 
as a lawver, would be sorry to see his 
remarks in black and white. He was 
the only member of the profession who 
oppose d the bill, and we beleve there 
were but two others (Mr. Byington, of 
Stockbridge, and Mr. Hartwell, of Mon 


tague,) who voted avalinst the seeond 
section reve | cventlemen, however, 
spoke on the same side; among them 


Messrs. Sturgis, Seaver, and Wales, of 
Boston 

On the other side, Judge Barton de 
fended his bill in a sper ch ot great clear- 
ness, abilitv., and toree, and which com- 
manded  wniversal admiration. Mr 
Hopkins, of Northampton, and Messrs. 
Giles, Washburn, and Chandler. of 
Boston, spoke on the sane Sia The 
sper ch ot Mr. Crile s was one of the best 
that we recollect ever to have heard on 
any jurisprudential topie. We hope 
that he may be induced to write it out 
for this journal 

On the motion of Mr. Crowninshield 
to strike out the second section, the veas 
and nays were ordered, and it prevailed 
bv a vote of 133 to 86, showing a large) 
comparative vote, we beheve, in favor 
of an extension of the equity jurisdiction 
than was evel given betore The 
friends of the measure have this conso- 
lation in their defeat. The vote of the 
Boston members was as follows 


Yeas — Charles KE. Cook, Larra 
Crane, F. B. Crowninshield, William 
Denton. John P. Ober, George W. Otis, 
William Palfrey, Benjamin Seaver, 
William Sturgis, John B. Tremere, 
Samuel Wales, jr., Charles A. Wells, 
William Willett. 

Nays— Daniel Bartlett, jr., Richard 
W. Bayley, Jose ph Be I, Ephraim 
Buck. Peleg W. Chandler, James Clark, 
Nathaniel Francis, William Freeman, 
Joel Giles, George H. Kuhn, Elijah 
Mears, David Morgan, Henry Plymp 
ton. Benj. P. Richardson, Richard Ro 
bins. Thomas Tolman, William R. P 
Washburn, Royal B. Willis. 
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Absent—John Green, jr., John Os- 
born, Charles B. Shaw. 
The vote by counties was as follows: 
Counties. ‘Yea. Nay. Absent. 
Suffolk : Ls 
Essex 7 
Middlesex 16 
W orcest r ‘ 13 
Hampshire 
Hampden 
Iranklin 
Be rkshire 
Norfolk 
Bristol 
Plymouth 
Barnstable 
Dukes 
N iuntucket 


oo ee) 


~) 
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The second and most important sec- 
tion having been struck out, a motion 
was made to indefinitely postpone the 
whole bill. which Judge Barton did not 
oppose. Llis friends were glad that he 
took this the main battle 
having been fought and lost, the remain- 
der of the bill would probably have 
been attacked by light troops; and, 
whether defeated or not, the battle 
might have cost the learned judge more 
worth. As it 


135 


for 


course, 


than a victory would be 


was partially saved from the 


was, he 
exclamation of Lear — 
The | 
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ittle dogs and all, 
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TIRRELL. 


assachusetts 


Case oO} — The 
Court of \ has 
gaged very recently in the trial of one 

* the singular and interesting 
cases on record. ‘The charge was that 
of murder agaist Albert J. Tirrell, and 
the main facts were, that the paramour 
of the defendant was found dead in her 
room, with her threat cut and the house 
Tirrell 
was with her in the course of the night, 
and escaped at about five o'clock in the 
morning. He hired a man to take him 
out of the city, and by the assistance of 
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most 


set on fire in various places. 
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friends, made his escape to New Or- 
where he arrested. The 
defence up was suicide and som- 
nambulism. Considerable medical tes- 
timony was offered on the latter point, 
which, with the rulings of the Court, 
we regard of much importance in the 
history of medical jurisprudence. The 
counsel of the prisoner were Rufus 
Choate and Messrs. A. & A. B. Mer- 
rill. It is our intention to give a full 
account of this ease in an early number 
‘The trial commen- 
24, and ended 

The verdict 


leans, wis 


set 


of this magazine. 
ced on Tuesday, March 
on Saturday, Mareh 28. 
was not guilty. 


New Booxs Recetvep. — Elements 
of International Law. By Henry 
Wheaton, LL.D., Minister of the Uni- 
ted States at the Court of Prussia ; Cor- 
responding Member of the Academy of 
Moral and Politieal Sciences in the In- 
stitute of France; Honorary Member 
of the Royal Academy of Sciences at 
Berlin, ete. ete. Third edition, revised 
and corrected. Philadelphia: Lea & 
Blanchard. 1816. 

The Life of Hon. Nathaniel Chip- 
man, LL.D., formerly member of the 
United States Senate, and Chief Justice: 
of the State of Vermont, with selections 
from his miscellaneous papers. By his 
brother, Daniel Chipman. Boston : 
Charles C. Little and James Brown. 


To ovr Reapers. — The present 
number of the Law Reporter being the 
last of the eighth volume, a large por- 
tion of it is occupied with the Index, 
Title-page and List of Cases. We are 
obliged to omit some notices of recent 
decisions prepared for this month, and 
also. several articles, 
which will appear hereafter. The sen- 
timents in the first article of this num- 
ber, on page 532, differ somewhat from 
those contained in a former number, 
(7 Law Reporter, 218,) and from those 
we now entertain; we have departed 
from our usual custom in placing the 
initials of the writer at the end of it. 
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